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DECI SI ON AND ORDER

WIlliamE. Smith, United States District Judge

| nt r oducti on

This matter is before the Court on Plaintiff Fred lafrate’s
(“lafrate” or “Plaintiff”) Objection to a Report and
Recommendati on i ssued by Magistrate Judge Martin, which upheld
the Comm ssioner of the Social Security Admnistration’s
(“Commi ssioner”) decision to deny lafrate disability insurance
benefits (“DIB"). On March 17, 2003, this Court heard oral
argument on the Plaintiff’s Objection. After hearing those
argunents, as well as reviewing the parties’ pre-hearing and
post-hearing briefs, this Court adopts and incorporates the
detailed facts and procedural history set forth by Magistrate
Judge Martin in the Report and Recommendati on. While this

witer agrees with the vast majority of the Magistrate Judge’'s



anal ysis and conclusions as well, for the reasons that follow
this Court declines to adopt the conclusion set forth in the
Report and Recomendation, reverses the decision of the
Adm ni strative Law Judge (“ALJ”) and remands the matter for
further proceedi ngs consistent with this Decision.

St andard of Revi ew

Determ nati ons nade by nagistrate judges on dispositive
pretrial nmotions are reviewed de novo by the district court.
See Fed. R Civ. P. 72(b). In maki ng a de novo determ nation,
the district <court “my accept, reject, or nodify the
recommended deci sion, receive further evidence, or reconmt the
matter to the magistrate judge with instructions.” Id. 1In
reviewing a magistrate judge’ s recommendations, the district
court nust actually review and wei gh the evidence presented to

the magi strate judge, and not nerely rely on the magistrate

judge’s report and recomendation. See United States v. Raddat z,
447 U.S. 667, 675, 100 S. Ct. 2406, 65 L. Ed. 2d 424 (1980);

G oiosa v. United States, 684 F.2d 176, 178 (1st Cir. 1982).

Wth that roleinmnd, it is critical to remenber that this
Court nust review appeals from decisions of the Comm ssioner
based on a “substantial evidence” standard. An adm nistrative
agency’s factual determ nations are supported by substanti al

evidence if they are supported by proof that a reasonable m nd



m ght find adequate, in light of the record as a whole, to
support a particular conclusion, even though the evidence m ght

al so support another inconsistent conclusion. S. Shore Hosp.,

Inc. v. Thonpson, 308 F.3d 91, 104 (1st Cir. 2002). |In deciding

whet her subst anti al evi dence exits, “conflicts and
contradictions in the evidence are to be resolved by the

[agency], not the court.” Sitar v. Schweiker, 671 F.2d 19, 22

(1st Cir. 1982) (citing Rodriguez v. Sec'y of Health and Human

Servs., 647 F.2d 218, 222 (1t Cir. 1981)).

Anal ysi s
A. The Hypot hetical Question

Anmong ot her requi rements not at i ssue here, a plaintiff nust
be di sabl ed as defined by the Social Security Act (the “Act”) in
order to receive DIB. 42 U. S.C. 8§ 423(a) (2000). Under the
Act, an individual is deened to be disabled when he or she is
unabl e “to engage in any substantial gainful activity by reason
of any nmedically determ nable physical or nmental inpairnment
whi ch can be expected to result in death or which has |asted or
can be expected to | ast for a continuous period of not |ess than
12 nonths . . . .7 42 U.S.C. 8§ 423(d)(1)(A) . The inpairnent
must be so severe that the individual is unable to performhis

previous work or any other Kkind of substantial, gainful



enpl oynent that exists in the national economy. See 42 U.S.C.
§ 423(d)(2).

As the magistrate judge's report and recomendation
correctly stated, an ALJ nust undergo a five-step analysis in
order to determne if a plaintiff is entitled to receive DIB.

See 20 C.F. R. 8§ 404. 1520 (2002); Seavey v. Barnhart, 276 F.3d 1,

5 (1st Cir. 2001). First, Plaintiff cannot be engaged in any
substantial gainful activity. See 20 C.F.R § 404.1520(a), (b).
Second, Plaintiff nust have a severe physical or nental
i mpai rment which significantly limts his ability to do “basic
work activities.” 20 C.F.R 8 404.1520(c). Third, Plaintiff’'s
i npai rment nmust meet or equal one enunerated in the Listing of
| rpai rments (the “Listing”). See 20 C.F.R 8§ 404.1520(d); 20
C.F.R Pt. 404, Subpt. P, App. 1. Fourth, if the inpairnment
falls outside the Listing, Plaintiff nust prove that his
resi dual functional capacity (“RFC’) is insufficient to perform
past relevant work. See 20 C.F.R 8§ 404.1520(e). Fi nal |y,
fifth, the ALJ nust determ ne whether suitable alternative
enpl oynent that the individual can performis avail able. See 20
C.F.R 8 404.1520(f). At this step in the analysis, the burden
shifts to the Conm ssioner to denonstrate that there are jobs in
the national econony that the plaintiff can perform See

Heggarty v. Sullivan, 947 F.2d 990, 995 (1st Cir. 1991).




The ALJ determ ned that the Plaintiff was unable to return
to his previous job because he | acked the requisite RFC. Record
at 21, 22, 35. Neverthel ess, the ALJ determined that the
Plaintiff was not disabled under the Act, because he would be
able to perform a significant number of other jobs that were
available in the regional and national econony. Record at 21-
23. The Plaintiff disagrees with this finding arguing that the
ALJ relied upon an i naccurate hypothetical question posed to the
vocational expert (“VE') as the basis for this concl usion.

lafrate’s claimed nedical disability primarily stens from
his difficulty breathing around pul nonary irritants as a result
of his chronic obstructive pul nonary di sease and ast hma-rel at ed
synpt ons. At the adm nistrative hearing, the ALJ posed the
foll owi ng hypot hetical question to the VE:

|’d like you to consider a . . . hypothetical claimnt

of the same age, education and work experience as this

claimant with a residual functional capacity for

sedentary work limted by an inability to work in the

presence of concentrated |evels of dust. snpke and
gasses or other air borne pulnonary irritants .

Record at 61 (enphasis added). The VE testified that while
lafrate could no |onger perform the duties of his former
enpl oynent, the Plaintiff would be able to performthe demands
of “tens of thousands” of other jobs. Record at 63. As a

result of the “tens of thousands” of jobs available to the



Plaintiff, the ALJ determ ned that the Plaintiff retained the
RFC to perform the demands of sedentary work, dimnished by
“significant nonexertional |imtations which make it inpossible
for him to work in exposure to environnental pul nonary

irritants. Record at 20. The Plaintiff contends that
the ALJ inposed an inappropriately restrictive standard by
utilizing the word “concentrated” in the hypothetical posed to
the ALJ.

I n responding to Plaintiff’s argunent, the Magi strate Judge
acknow edged that the ALJ inproperly framed the question posed
to the VE and therefore the VE's testinobny was not accurate in
its assessnent of the nunber of jobs that the Plaintiff could
perform See Report and Recommendati on at 19-20. However, the
Magi strate Judge determ ned that nevertheless there would be a
substanti al nunmber of jobs that the Plaintiff could perform had
the ALJ used a properly framed hypothetical question correctly.

| d. In doing so, the Magistrate Judge cited cases that have

held “there is no predeterm ned bench mark for determ ning

‘“significant’ nunbers.” Prentice v. Shalala, No. C-93-445-1L,

1994 WL 529917, at *8 (D.N.H Sept. 28, 1994); Trim ar V.

Sullivan, 966 F.2d 1326, 1330 (10'M Cir. 1992). However, this
Court holds that the ALJ and the Magistrate Judge determ ned

that the Plaintiff could perform jobs in the regional and



national economy, w thout evidence in the record to support
their respective conclusions. The ALJ's finding is flawed
because he framed the Plaintiff’s limtation nore narrowy than
he shoul d have, based upon the nedical evidence in the record
(using the word “concentrated” in the hypothetical) causing the
VE to conclude the nunber of jobs the Plaintiff could perform
was in the tens of thousands. The Magistrate Judge’s hol ding
was |ikew se flawed because, in his |audable effort to correct
the ALJ’s no doubt inadvertent slip of tongue, he concluded the
nunmber of jobs available which the Plaintiff could perform was
“substantial” even though there was no evidence in the record
upon which to base this conclusion. VWile this witer
acknow edges the Plaintiff’s RFC m ght not change based on the
di fferent standard, neither the ALJ nor the Court can make this
det erm nati on absent evidentiary support in the record. Rose v.
Shalala, 34 F.3d 13, 19 (1st Cir. 1994) (“Because the ALJ's
hypot hetical assuned that fatigue did not pose a significant
functional limtation for the claimnt, and because the nedical
evidence did not permt that assunption, the ALJ could not rely
on the vocational expert’s response as a basis for finding

claimant not disabled.”); Arocho v. Sec'y of Health and Human

Servs., 670 F.2d 374, 375 (1%t Cir. 1982).



B. El evation of the Plaintiff’'s Leg

Plaintiff al so contends that the Magi strate Judge i nproperly
upheld the ALJ's decision to deny DIB relating to Plaintiff’s
leg injury. Plaintiff alleges that he needs to elevate his | eg
for significant periods of time each day, which prevents him
from mai nt ai ni ng enpl oynent.

After reviewi ng the record and t he Magi strate Judge’ s Report
and Recommendation, this Court affirns the ALJ s decision
denying DIBrelating to lafrate’s leg injury. Despite lafrate’s
argunments to the contrary, the Magistrate Judge did not engage
in “inproper post hoc rationalizations” in upholding the ALJ s
deci si on. I nst ead, the Magistrate Judge reviewed the
evidentiary record and determ ned that the ALJ' s eval uation of
Plaintiff’s need to elevate his |leg was not erroneous. See
Report and Recomendation at 25. Thus, this Court holds that
there is substantial evidence in the record to uphold the ALJ' s
decision relating to the Plaintiff’s need to elevate his | eg.

At oral argunent and i n post-hearing briefs submtted to the
Court, the Plaintiff clainms that the ALJ erred by failing to
follow up on his request for further medical information from

Plaintiff’'s counsel.! The record reveals that at the concl usi on

Plaintiff is currently represented by different counsel than
at the admnistrative hearing.



of the adm nistrative hearing, the ALJ noted that further
information relating to the Plaintiff's need to elevate his | eg
woul d be hel pful.

ALJ: It would be usable [sic] for me to have a
description fromthe clai mant’ s physici an of
the degree to which he feels the claimnt
requires elevation of his |eg.

ATTY: Your honor, 1’ll address that issue, Your Honor
And try to get an RFC and, maybe even a brief,
very brief narrative in that regard.

ALJ: | think the narrative is going to be
inportant in this case. A check off or
anything like that is not going to tell ne
what | need to know, and it would be useful
to me to know the extent to which his
opi nion is based on what he has observed in

his, in his exanm nation of the clainmnt.
Al right.
ATTY: Ckay, Your Honor.

Record at 66-67. However, despite the ALJ's request for further
information relating to the Plaintiff’'s leg injury, the
Plaintiff's attorney failed to provide the ALJ wth the
requested i nformation.

Plaintiff now clains that the ALJ had an affirmative
obligation to obtain the information that was never provided by
Plaintiff’s counsel, and then erred when he failed to follow up
on the request. This Court disagrees. While social security
proceedi ngs are not strictly adversarial, an ALJ does not have

to enbark upon an evidentiary scavenger hunt in order to obtain



all rmedical evidence that mght pertain to a case. See

Heggarty, 947 F.2d at 997; Rafael Rico v. Sec'y of Health,

Education and Wel fare, 593 F. 2d 431, 433 (1st Cir. 1979) (hol di ng

that the Secretary has no duty to go to inordinate lengths to
develop a claimant’s case). |In Heggarty, the First Circuit held
that the Secretary’'s duty to develop the record increases in
certain cases. 1d.

We believe [the responsibility to develop the record]
i ncreases in cases wher e t he appel I ant I's
unrepresented, where the claim itself seens on its
face to be substantial, where there are gaps in the
evi dence necessary to a reasoned evaluation of the
claim and where it is wthin the power of the
adm ni strative | aw judge, wi thout undue effort, to see
that the gaps are sonmewhat filled-as by ordering
easily obtained further or nore conplete reports or
requesting further assistance froma social worker or
psychiatrist or key witness.

ld. (citing Currier v. Sec’y of Health, Education and Welfare,

612 F.2d 594, 598 (1t Cir. 1980) (internal citations onmtted)).
In this case, Plaintiff was represented by counsel, who, for
sone unknown reason chose not to follow up on the ALJ s request
for additional information. Thus, the ALJ did not have an
affirmati ve duty to seek out evidence to fill the evidentiary
gaps in the record. Furthernore, the evidence presented in the
record does not reveal that the Plaintiff’s claim was
substanti al . In fact, as the Magistrate Judge noted in his

Report and Recomendation, “[n]Jone of the physicians who

10



evaluated Plaintiff’s leg injury recommended el evation of the
leg at all, let alone to the extent Plaintiff clainmed was
necessary.” Report and Recomrendation at 25. The sole fact
that Plaintiff’s counsel failed to respond to the ALJ s request
for information that m ght have been hel pful, in and of itself,
does not outweigh the substantial evidence in the Record
indicating that the Plaintiff’s |l eg injury does not nmandate DI B

Concl usi on

For the reasons stated above, this Court remands the matter
to the Social Security Adm nistration for the |imted purpose of
taki ng further evidence with respect tothe Plaintiff’s residual
functional capacity and specifically with respect to obtaining
an answer to a correctly framed hypothetical question posed to
the VE, and a revised finding by the ALJ in accordance

therew t h.

It is so ordered.

WlliamE Smth
United States District Judge

Dat ed:
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